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Aggregation: Solicitors United?

As the UK Solicitors’ PI renewal
season looms, the insurance
market finds itself grappling
with a familiar but increasingly
thorny issue: aggregation. It’s
been two decades since the
Solicitors Regulation Authority
(SRA) last updated its Minimum
Terms on this subject, and the
silence is beginning to echo.
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Risky Business

Insurers are in the risk business, none more so
than the UK Solicitors PI space, where the SRA
stipulates Primary Insurers adhere to a
stringent set of Minimum Terms. This is
primarily to protect the high street client base
of smaller law firms but increasingly pits the
SRA in direct conflict with Insurers.

Aggregation

This pertains to the ability to aggregate related
claims and deem indemnity limits fully eroded.
Primary Insurers are contractually obliged to
price for and provide cover that is “any one
claim” but not in the aggregate. This means
that claims cannot be added together to erode
indemnity limits, unless deemed to be “One
Claim(s)”: for example: related lender claims
arising out of a mortgage fraud scheme.

Any One Claim

Back in 2005, the SRA expanded the definition
of “One Claim”, following the House of Lords’
decision in Lloyds TSB. The existing Limbs:

1. One act or omission
2. One series of related acts or omissions

were broadened to also include:

3. The same act or omission in a series of
related matters or transactions

4. Similar acts in a series of related matters
or transactions.

Insurer concerns persist

Notably absent from the SRA’s 2005 change
was the
language, typically the broadest unifying
wording. But overall the update was
cautiously welcomed by Insurers,
theoretically balancing additional exposure
the SRA brought in at that time, increasing
the minimum Primary indemnity limit.

broader “originating cause”

A worrying pattern emerges

However, the three leading court cases since
have all gone against Insurers:

e AIG v Woodman (2017): 2 property
developments, 214 investors, the critical
issue was how the transactions “fitted
together”. The court found the “real
connection” here was 2 separate trust
funds, hence 2 separate claims.

¢ Dixon Coles & Gill (2021): repeat dishonest
conduct (solicitor stole from client
accounts) not an aggregating factor.
Instead the court found that the 2 main
sets of (church & charity) claims could be
pleaded independently - verdict - at least
2 claims.

e Axis v Discovery (2024): 2 solicitor frauds
impacting the same property owned by
affiliated companies. But court saw
insufficient connectivity and timing,
resulting in, yes - 2 claims.

Time for a rethink?
Here we are - over 18 months since the Axis

judgment, with another renewal season
approaching and no movement from the SRA.

Insurers are left exposed. Whether coverage
disputes are ultimately
arbitration or the courts, the ongoing
ambiguity in the aggregation language and
case law does little to assuage concerns.

resolved  via

What could change?

Stakeholders have floated several ideas:
1.Introducing aggregate cover (e.g., £3m
per claim, £6m in aggregate)
2.Clearer objective guidance on a “series of
related matters or transactions”
3.Adopting “originating cause” language

Four Unities

Potentially relevant to idea 2 are the “Four

Unities” from the 1996 Kuwait Airways case:

e Cause: a single or similar underlying
reason or act

¢ Time: events within a close timeframe

e Location: happenings in the same place or
area

¢ Intent/Motive: driven by the same
intention or actor

Applied to recent cases, Dixon Coles & Gill

appears to meet 3 of the 4 criteria, Axis and

AIG arguably meets 2. Could this lay the

foundations for much needed guidance that

could finally unite the Solicitors market?

Euclid’s position

While Euclid doesn’t currently underwrite UK
Primary Solicitors, its experience in the
sector is deep. Euclid is actively targeting
excess layer opportunities and stands ready
to contribute to the conversation when the
SRA is prepared to engage.
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